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Commentary: Appellate Court Cases 

Nicolson v. Pappalardo, 605 F.3d 100 (1st Cir. 2010) 

Consent and Acquiescence 

Article 13 establishes a defense to return when 
the left-behind parent has consented or acqui-
esced to the removal or retention of the child. 
Consent or acquiescence, however, must be 
clearly established. 

Facts 

Mother left Australia with her three-month-old 
child and settled in Maine. Two months later, 
mother applied for a temporary protective order 
giving her temporary custody of the child, and 
father was granted limited visitation. Father con-
sented to the order. Meanwhile, father had made 
application for return of the child in federal court. 
The district court found that father had neither 
consented nor acquiesced in the wrongful re-
moval of the child from Australia and ordered the 
child returned. The First Circuit affirmed. 

Discussion 

Mother argued that father had acquiesced in her 
taking the child from Australia to the United 
States. However, his subjective intent to do so 
was vitiated when he filed an action in federal 
court for the return of the child. The First Circuit 
noted that the execution of a state custody order 
permitting a state court to make a final custody 
order would be tantamount to acquiescence un-
der the 1980 Convention, citing both domestic 
and foreign precedent. In this case, however, the 
order secured by mother was in the context of a 

temporary protective order; this order contemplated the possibility that another court 
would take jurisdiction of the case. The court found that father did not give clear and 
unambiguous consent to have Maine courts make a final custody determination. 

Father could have stayed the hearing of any temporary custody case because of the 
pendency of his Hague Convention proceeding in federal court. Article 16 of the Con-
vention prohibits a court from proceeding on a custody determination, even a tempo-
rary one, when a petition for return of a child is pending. A temporary order of limited 
duration was insufficient to establish that, as a matter of law, father acquiesced in the 
removal of the child from Australia. 
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